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REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. The defendants, Physicians
| nsurance Conpany of Wsconsin ("Physicians |Insurance"), Dr. Pau
K.H Figge, Jr., and Wsconsin Patients Conpensation Fund, seek
review of a published decision of the court of appeals that
reversed the circuit court's dismssal of a suit brought by the
plaintiffs Kinberly Schrei ber and her parents, Janice and Gerald

Schreiber.? They allege that Figge violated Janice's right to

! Schreiber v. Physicians Ins. Co., 217 Ws. 2d 94, 579
N.W2d 730 (C. App. 1998) (reversing judgnent of Circuit Court
for Oneida County, Janes W Karch, Reserve Judge).
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informed consent by failing to again conduct an infornmed consent
di scussion after Janice wthdrew her consent to a vaginal
delivery while in labor.? Because we deternmine that during her
| abor Janice wi thdrew her consent to a vaginal delivery and that
at the tinme of her withdrawal there existed nedically viable
options for treat nent, we conclude that her wi t hdr awal
constitutes a substantial change in circunstances requiring a new
i nformed consent discussion. Additionally, we determne that a
subjective test should be applied to the question of whether
Figge's failure to conduct another infornmed consent discussion
was a cause of the Schreibers' injuries. Accordingly, we affirm
the court of appeals.

12 The relevant facts are essentially undisputed. Thi s
action stenms from Janice Schreiber's I|abor and delivery of
Kinberly Schreiber at Saint Miry's Hospital in Rhinelander,
W sconsi n. This was Janice's third pregnancy. Fi gge served as
Janice's obstetrician in all three of her pregnancies and
delivered all three of her children. Her first two children were
delivered by way of cesarean sections. Figge perforned the first
cesarean delivery in 1981 because after over 17 hours of |abor
Janice still had not progressed to a point where a vaginal
delivery was possible. At the tinme of Janice's second delivery

in 1984, the prevailing nedical practice followed the "once a

2 Informed consent is codified at Ws. Stat. § 448.30 (1995-
96) . Unl ess otherwi se noted, all further references to the
W sconsin Statutes will be to the 1995-96 version
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cesarean always a cesarean"” rule. As a result, Janice had her
second child by cesarean delivery.

13 By the tinme of her pregnancy with Kinberly in 1987, the
prevailing nedical research and practice suggested that having a
vagi nal birth after cesarean ("VBAC') was no nore dangerous than
havi ng anot her cesarean delivery. In sone circunstances a VBAC
presented less risk to the health of both the nother and child
than did another cesarean delivery. In the course of Janice's
prenatal care she and Figge discussed a VBAC delivery as an
alternative to another cesarean delivery. Fi gge recomended
attenpting the VBAC and Janice agreed to that course of
treat ment. Janice testified at trial that she was under the
i npression that she would first attenpt the VBAC but coul d change
her m nd during | abor and i nstead have anot her cesarean delivery.

Figge testified that he understood Janice's pre-|labor choice of
the VBAC to be decisive, neaning that once her |abor began
Kimberly would be delivered vaginally unless and until Janice's
synptons nedically warranted a cesarean section

14 As her delivery neared, Janice went into |abor and was
admtted into the hospital at approximately 4:00 a.m Jani ce
signed consent fornms for both a VBAC and cesarean delivery as
part of her hospital adm ssion. Figge first visited Janice's
hospital roomat 8:00 a.m to see how her |abor was progressing.

At that 8:00 a.m visit Janice told Figge that she had changed
her mnd and wanted to abandon her plan for a VBAC and i nstead
have anot her cesarean delivery. Fi gge urged Janice to continue

with the VBAC. At approximately 8:30 a.m, Figge concluded that
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Janice's |labor was not progressing as he had hoped. He then
manual |y broke Janice's amiotic fluid sac in an effort to speed
up the labor. Janice thereafter began experiencing excruciating
abdom nal pains sharply different from her contractions and
unl i ke anything she had experienced with her prior deliveries.
Nurses attenpted unsuccessfully to ease the pain with various
medi ci nes. The pain was so unbearable that at one point Janice
sent her husband to locate their nurse so that the nurse would
again relay to Figge Janice's desire for a cesarean delivery.

15 Fi gge next checked on Janice at approximately 1:00 p. m

Agai n Jani ce conpl ai ned of the abdom nal pain. Figge attenpted

to diagnose the source of the pain but could not determ ne
conclusively that it was caused by either a uterine rupture or
separation of the placenta from the wall of the uterus. Fi gge
concluded that the abdom nal pains did not pose a danger to
either Janice or Kinberly. He based this diagnosis primarily on
hi s experience of seeing other wonen in | abor suffer fromsimlar
abdom nal pains that disappeared after delivery.

16 Also at this 1:00 p.m visit Janice again infornmed
Fi gge that she wished to cease the VBAC and instead have anot her
cesarean delivery. Figge again instructed Janice to renmain
patient because he wanted to give the VBAC nore tine. When
Janice protested, again conplained of +the pain, and again
requested a cesarean delivery, Figge tersely responded to the
effect that if he perfornmed a cesarean delivery on every wonan

who wanted one that all deliveries would be by cesarean section
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17 Janice |later testified at trial that she was upset and
intimdated by Figge's comment. As a result, she did not again
bring the issue of ceasing the VBAC to Figge's attention. Figge
later testified that he sensed no barrier between Janice and
hi msel f fromthat conversation. He further testified that at the
1:00 p.m visit he knew that Janice would have preferred to have
a cesarean delivery but that he thought the better course of
treatnent was to continue with the VBAC Figge also testified
that he woul d have acqui esced if Janice had further persisted in
her requests for a cesarean delivery.

18 Janice's labor still did not progress as Figge would
have |iked. At 2:00 p.m Figge again visited Janice's roomto
check on her condition. Figge again counsel ed Janice against the
cesarean delivery and continued to advocate for continuing with
the VBAC. After Figge's earlier terse statenent, Janice did not
reiterate her desire for a cesarean section. Figge interpreted
her silence as her concurrence in continuing with the VBAC.

19 At 3:40 p.m Kinberly's heart rate dropped. Figge was
summoned and perfornmed an energency cesarean section at just
after 4:00 p.m It was too late. Janice's uterus had ruptured
depriving Kinberly of oxygen. Kinmberly was born a spastic
quadri pl egic and she cannot nove bel ow her neck or speak. The
parti es have stipulated that had Kinberly been delivered prior to
3:29 p.m she would have been born a healthy child.

110 The Schreibers sued Figge and his insurer, alleging
both that Figge was negligent in his msdiagnosis of Janice's

abdom nal pain and that he violated Janice's inforned consent
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rights. At sonme point in the litigation the Schreibers dropped
their medical malpractice claimand proceeded to trial solely on
the informed consent cause of action.

11 After a trial to the court, the circuit court found
that Janice made an inforned consent to the VBAC prior to the
begi nning of her labor. The circuit court also found that by the
8:00 a.m neeting, Janice would have opted to discontinue the
VBAC and instead have another cesarean delivery if Figge had
offered her the choice. Al t hough she repeatedly comuni cated
this preference to Figge, he did not conply with her request. He
knew the cesarean delivery was a viable nedical option but did
not consider it to be nedically indicated. The circuit court
held that Figge's duty was to manage Janice's | abor in a way that
woul d safely achieve the goal of delivery by VBAC upon the onset
of | abor.

12 The <circuit court further concluded that Figge was
under no obligation to re-advise Janice of her nedical options or
seek new consent when her |abor did not progress as planned. The
court reasoned that a doctor would only need to re-obtain consent
when there was a substantial nedical change in circunstances so
that the patient faced risks unconsidered when the original
consent was given. The court determned that the risks Janice
faced when her |abor did not progress were no different than the
ri sks she was made aware of when she originally gave her consent.

The circuit court concluded that there was no substantial change

in circunstances and di sn ssed the Schrei bers' case.
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13 The Schreibers appealed and contended that Janice's
statenents to Figge that she no |longer wanted to continue wth
the VBAC were a wi thdrawal of her consent which triggered Figge's
duty to have a new informed consent discussion. A divided court
of appeals reversed the circuit court and concluded that where
two or nore nedically acceptable options for treatnent are
present, the "conpetent patient has the absolute right to sel ect
from anong [those] treatnent options after being infornmed of the

relative risks and benefits of each approach.” Schrei ber v.

Physicians Ins. Co., 217 Ws. 2d 94, 103, 579 N W2d 730 (C

App. 1998). It grounded its holding both in the informed consent
statute and the common law right of bodily integrity from which
the statute is derived. Id. at 103-04. The court of appeals
determned that in order for the doctrine of inforned consent to
be effective, it nust require a physician to do nore than outline
the nethods of treatnent available to a patient. | nf or med
consent nust also bind the physician to follow the course of
treatnent chosen by the patient so long as that chosen treatnent
is medically viable. 1d. at 105.

114 The court of appeals reasoned that both the VBAC and
cesarean delivery were viable nedical options from the begi nning
of | abor. Janice at first chose the VBAC Some tinme into her
| abor she changed her m nd and chose a cesarean delivery. Thus,
the court of appeals concluded that Figge violated Janice's
informed consent right by refusing to follow her clearly

communi cated choice of treatnent during |abor. ld. at 107.
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Fi gge and Physicians Insurance petitioned this court for review

15 Before delving into our analysis we first sound a
cautionary note. This opinion does not address controversi al
i ssues at each end of the nmedical spectrum Nanely, this opinion
shoul d not be interpreted as creating a patient's right to demand
any treatnent she desires. Further, this opinion should not be
interpreted as requiring physicians to perform procedures they do
not consider nedically viable, procedures for which they |ack the
appropriate expertise, or procedures to which they are norally
opposed. Rather, this case is decided on narrow and discrete
issues: (1) D d Janice withdraw her consent; (2) if so, did that
wi t hdrawal together with the existence of viable nedical options
for treatnment trigger Figge's duty under the infornmed consent
statute to again discuss the benefits and risks of her nedica
options; and (3) if such a duty exists, should an objective or
subjective test be applied to the question of whether Figge's
failure to conduct another infornmed consent discussion caused the
Schrei bers' injuries?

16 The issues present a m xed question of fact and | aw.
We defer to the circuit court's findings of fact unless they are
unsupported by the record and are therefore clearly erroneous.

Clarmar Realty Co., Inc. v. City of MIwaukee Redevel opnent

Authority, 129 Ws. 2d 81, 94, 383 N.W2d 890 (1986); Ws. Stat.
8§ 805.17(2). However, the application of those facts to the
pertinent law is a question of |aw which we review i ndependently

of the determnations rendered by the court of appeals and
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circuit court but benefiting from their analyses. Mller wv.
Thomack, 210 Ws. 2d 650, 658, 563 N.W2d 891 (1997).

117 The doctrine of inforned consent traces its origins to
the common law notion that an adult has a "right to determ ne

what shall be done with his owm body . . . ." Schloendorff wv.

Society of New York Hospital, 105 NE 92, 93 (NY. 1914),

overruled on other grounds, Bing v. Thunig, 143 N.E.2d 3 (NY.

1957). Oiginally founded on the common |law tort of assault and

battery, see Paul sen v. Qundersen, 218 Ws. 578, 584, 260 N W

448 (1935), the limtations of that theoretical framework becane

apparent with the passage of tine. Trogun v. Fruchtman, 58

Ws. 2d 569, 598-99, 207 N.wW2d 297 (1973). Nanmely, a doctor's
performance of an unauthorized treatnment did not intuitively
coincide with the "intentional, antisocial nature of battery" nor
did it adequately reflect the fact that patients "consent"” on

sone | evel whenever they see a doctor. Martin v. Richards, 192

Ws. 2d 156, 171, 531 NwW2d 70 (1995). As a result, negligence—
the doctor's failure to exercise reasonable care to a patient—
replaced intentional battery as the theoretical underpinning for
the doctrine. |d.

118 Over twenty years ago this court gave shape to the

doctrine as it currently exists in Wsconsin. Scaria v. St. Paul

Fire & Marine Ins. Co., 68 Ws. 2d 1, 227 NW2d 647 (1975). In

light of the fundanental purpose driving the doctrine, we
concluded that a physician's duty to reveal the risks and
benefits of available treatnent options extended to the

information a reasonable patient would need to know in order to
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make an informed decision. Id. at 12-13. W stressed that
physi ci ans were not required to disclose absolutely every fact or
renote possibility that could theoretically acconpany a
procedure. Rat her, the touchstone of the test was what the
reasonabl e person in the position of the patient would want to
know. |d. at 13.

119 Wthin a few years after we decided Scaria, the
|l egislature codified Scaria's test as Ws. Stat. § 448.30.° The
statute requires physicians to disclose information to patients
about the viable nedical nodes of treatnent so that when the
patient chooses a mnmethod of treatnent, that choice is nade
knowi ng both the reasonable risks and benefits of her decision.

20 There is no question on appeal that prior to Janice's

| abor, Figge satisfied the requirements of the inforned consent

st at ut e. That issue was contested at trial and was resolved in

% 448.30 Information on alternate nodes of treatnent. Any
physician who treats a patient shall informthe patient about the
availability of all alternate, viable nmedical nodes of treatnent
and about the benefits and risks of these treatnents. The
physician's duty to inform the patient under this section does
not require disclosure of:

(1) I'nformation beyond what a reasonably well-qualified
physician in a simlar nedical classification would
know.

(2) Detailed technical information that in al
probability a patient woul d not understand.

(3) Risks apparent or known to the patient.

(4) Extremely renmpote possibilities that mght falsely
or detrinentally alarmthe patient.

(5) Information in emergencies where failure to provide
treatment would be nore harnful to the patient than
treat ment.

(6) Information in cases where the patient is incapable
of consenti ng.

10
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favor of Figge. The Schreibers do not challenge that finding on

appeal . Were that the whole of the story, this case would not
have conme before this court. The Schreibers argue that after
Janice's initial consent but before Kinberly's birth a

substantial change of circunstances occurred that nullified the
original consent and obligated Figge to again have an inforned
consent discussion wth Janice. That substantial change of
circunstances was Janice's wthdrawal of her consent where
anot her nedically viable option existed.

21 There is little doubt that consent, once given, is not

categorically inmmutable. See Mack v. Mack, 618 A 2d 744 (M.

1993) ("a corollary to [infornmed consent] is the patient's right,
in general, to refuse treatnment and to wthdraw consent to
treatnent once begun"). If we determne as a matter of fact that
consent was w thdrawn, we nust also determne as a matter of |aw
whet her consent can be withdrawn at this particular stage of the
pr ocedure.

22 The <circuit court concluded that Janice initially
agreed to the VBAC and that once | abor began she coul d not change
her decision unless there was a substantial change in nedica
ci rcunst ances. It is undisputed that during her I|abor Janice
told Figge on three separate occasions that she wanted to cease
the VBAC and have a cesarean delivery. Moreover, Janice sent her
husband to tell the nurse to relay the nessage to Figge yet
another time. Though she never said the magic words, "I revoke"
we conclude that her repeated statenents are a clear indication

of her wthdrawal of consent. The «circuit court thought

11
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i kewi se, concluding that if Figge had put the "choice to her
squarely,"” she would have chosen the cesarean. Even Figge
recogni zed that Janice no longer desired to continue with the
VBAC. He testified that he would have done the cesarean section
had Janice persisted.” W are unsure, after three unsuccessfu
personal attenpts and a fourth unsuccessful attenpt through the
nurse, how nmuch nore Jani ce could have done to convi nce Figge.
123 Regardless of whether she factually wthdrew her
consent, the circuit court concluded that once a procedure has
been initiated the tinme for a decision and discussions relating
to that decision has passed. W reject the notion that the onset
of a procedure categorically forecloses a patient's w thdrawal of
consent . To be sure, at sonme point in virtually every nedica
procedure a patient reaches a point from which there is no
return. However, that point need not be arbitrarily created at
the commencenent of treatnment. Rather it varies wth the nature

and circunstances of the individual procedure and continues so

* Figge's testinony on cross-exam nation was as foll ows:

Q [Al]s a hypothetical mtter, if after [Figge
di scussed the matter wth Janice,] Ms. Schreiber had
refused your recommendation, your reconmendation being
[to continue the VBAC], if there would have been a
refusal to accept what you were recommending to the
patient, Doctor, and a demand nmade at that point for
repeat cesarean, what woul d you have done?

A Well, like I said, | would still have tried to
encourage her to proceed, but, you know, if | wasn't
able to convince her so that she would be confortable
proceeding and persisted, | think I would have to -

probably have to go along with that request, but | have
never had that situation.

12
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long as there exist alternative viable nodes of nedica
treat nent.

24 In this case, a cesarean delivery at all tinmes remained
a viable nedical alternative to the VBAC and ultimately that is
how Figge delivered Kinberly. Unlike the circuit court, we
determne that since alternative viable npdes of nedica
treatment existed, Janice was still able to wi thdraw her consent
to the VBAC

25 Having determ ned that Janice had w thdrawn her consent
to the VBAC, we nust now exanmne the effect, if any, of that
wi t hdr awal . The Schreibers contend that her wthdrawal both
removed Figge's authority to continue with the VBAC and obli gated
hi mto conduct another infornmed consent discussion. W agree.

26 In considering Figge's authority to continue with the
VBAC, we note well-settled |aw provides that a physician, absent
exi gent circunstances, may not performa procedure on a conpetent

adult w thout consent. See, e.g., Lojuk v. Quandt, 706 F.2d

1456, 1460 (7th Gr. 1983) (applying Illinois law); see also In

the Matter of G@uardianship of L. W, 167 Ws. 2d 53, 68, 482

N.W2d 60 (1992) ("The logical corollary of the doctrine of
informed consent is the right not to consent—the right to refuse
treatnment."); Paulsen, 218 Ws. at 583-84. Fi gge would not
assert that absent Janice's consent to the VBAC he would
nonet hel ess be authorized to attenpt the procedure. The function
of withdrawal, in effect, places Janice and Figge in their

original position—a physician, a patient, and a series of options

13
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for treatnent. It creates a blank slate on which the parties
nmust agai n di agramtheir plan.

27 Since Figge no |onger had consent to continue with the
VBAC we are persuaded that Janice's w thdrawal obligated Figge
under the statute to again have an informed consent discussion
with her. The circuit court reasoned that the physician's duty
to again conduct an informed consent discussion occurred only if
the medi cal circunstances were so changed as to alter the risks a
patient faced from the tine he or she first consented. Though
not cited by the circuit court, this is essentially the position

taken by the Colorado Suprenme Court in Gorab v. Zook, 943 P.2d

423, 430-31 (Col 0. 1997).

128 In Gorab, the Colorado Supreme Court concluded that,
under Colorado |aw, a physician has no general duty to continue
to explain the treatnent options and their corresponding risks
once the physician obtains consent and begins the procedure. |1d.
at 430. However, the Colorado court noted that "where a new,
previ ously undi scl osed, and substantial risk arises, there may be
an additional and independent duty to warn" the patient of that

risk. | d. The Gorab court, nmuch like the circuit court in this

case, concluded that because any risks the patient faced during
the procedure were risks previously disclosed, the physician was
not under a duty to conduct another infornmed consent discussion.

129 As a general principle, we find Gorab's and the circuit

court's rationale convincing. If a patient consents to a
procedure knowi ng the risks, the physician has satisfied his or

her duty wunder the infornmed consent statute. We concl ude,

14
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however, the circuit court erred in its determ nation of what
could constitute a substantial change of circunstances. The
circuit court only considered nedical changes of circunstances.

W conclude that it needed to consider |egal changes of
circunstances as well. A withdrawal of consent during the course
of treatnent to the treatnent agreed upon before treatnent
constitutes a substantial change in circunstances triggering a
physician's duty under the infornmed consent statute to re-advise
the patient of the available treatnment options and their risks.

30 Either a substantial mnmedical or substantial |egal
change of circunstances results in an alteration of the universe
of options a patient has and alters the agreed upon course of
navi gation through that universe. Where the change is nedical
the alteration is a new risk or benefit previously unforeseen
Were the change is legal, the alteration is a withdrawal of an
option previously foreseen. Though these cases travel from
different directions, they arrive at the sane destination: a new
i nformed consent discussion. This discussion, nuch |ike any
ot her such di scussion, would have entailed the risks and benefits
at that tinme of the medically viable nodes of treatnment and again
presented her an opportunity to choose her treatnent.

31 This conclusion does not alter the principles of
informed consent. Rather it nore fully articulates those
principles by applying the doctrine in a factual context we have
previously not faced. Qur cases to date have only dealt wth the
initial adequacy of the informed consent discussion. See, e.g.,

Johnson v. Kokenoor, 199 Ws. 2d 615, 545 N W2d 495 (1996)

15
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(informed consent discussion before the procedure did not
adequately inform the patient of norbidity rates and the
physician's l|ack of experience in performng the procedure);
Martin, 192 Ws. 2d at 167-69 (the infornmed consent discussion
did not reveal the availability of a CT scanner and the
unavailability of a neurosurgeon at the particular hospital);
Scaria, 68 Ws. 2d at 3-9 (the infornmed consent discussion failed
to inform patient that dye used for x-rays could cause paralysis
or death); Trogun, 58 Ws. 2d at 592-604 (the informed consent
di scussion failed to explain potential side effects of drug for
t uber cul osi s).

132 This case, however, asks us to determ ne the continuing
vitality of an infornmed consent discussion. W decline to view
the informed consent discussion as a solitary and blanketing
event, a point on a tineline after which such discussions are no
| onger needed because they are "covered" by sone articulable
occurrence in the past. Rat her, a substantial change in
circunstances, be it nedical or legal, requires a new inforned

consent di scussi on. See, e.g., Paulsen, 218 Ws. at 583-84

(consent for "sinple" mastoid operation not sufficient for
"radical" version of the sanme operation). To conclude otherw se
would allow a solitary infornmed consent discussion to inmmunize a
physi cian for any and all subsequent treatnent of that patient.
133 Consistent with Ws. Stat. 8 448.30 Figge had a duty to
conduct anot her infornmed consent discussion and should have again

presented Janice her treatnment options and given her the

16
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opportunity to choose. Hs failure to do so was a violation of
t hat duty.

134 As with any negligence action, a party must show the
breach of a duty that caused an injury. Havi ng determ ned t hat
Fi gge breached his duty under the informed consent statute, we
now turn to whether the circuit court erred in applying an
objective test to the question of whether Figge's failure to
agai n conduct an infornmed consent discussion was a cause of the

Schreibers' injuries. See Martin, 192 Ws. 2d at 182.

135 Since at least Scaria, this court has agreed with the
majority of Anmerican jurisdictions in enploying what is known as
the "objective test.” Scaria, 68 Ws. 2d at 12-15. The
obj ective test focuses on what the attitudes and actions of the
reasonabl e person in the position of the patient would have been
rather than on what the attitudes and actions of the particular
patient of the litigation actually were. It asks two questions.

First, did the physician fail to give information that a
reasonabl e patient would want to know? Kokenoor, 199 Ws. 2d at
632. Second, given the additional information, would the
reasonabl e patient have acted differently than they did wthout
the information? Martin, 192 Ws. 2d at 182.

136 W& adopted this objective test because it is nore
anenable to the adverse nature of litigation. Litigation rarely
occurs in the absence of injury. Wth this in mnd, we have
concluded that the objective test is nore "workable and nore
fair" than asking the fact finder to determ ne the question of

l[tability in large part on the credibility of a plaintiff whose

17
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testinony is tenpered by the occasion of an undesirable event.

Scaria, 68 Ws. 2d at 15; Canterbury v. Spence, 464 F.2d 772, 791

(D.C. Cr. 1972) ("[The subjective test] calls for a subjective
determ nation solely on testinony of a patient-w tness shadowed
by the occurrence of the undisclosed risk.").

137 We reaffirm our commtnent to the objective test when
faced with a traditional infornmed consent case. The rationale
for the objective test set forth in Scaria has worn well in the
decades that have passed since its announcenent and remains a
durable fabric for the future. In traditional informed consent
cases, an injured patient alleges that the physician failed to
reveal sone pertinent information, and that the patient would not
have consented to the course of treatnent if the pertinent

i nformati on was di scl osed. See, e.g., Kokenmoor, 199 Ws. 2d at

641-47 (physician failed to adequately explain norbidity rates
and the physician's |ack of experience performng the particular
procedure); Martin, 192 Ws. 2d at 167-69 (the informed consent
di scussion did not reveal the availability of a CT scanner and
the unavailability of a neurosurgeon at the particular hospital);
Scaria, 68 Ws. 2d at 3-9 (physician failed to inform patient
that dye used for x-rays could cause paralysis or death). Thus,
our law has franmed the cause question essentially as, "Wuld a
reasonabl e patient have acted differently if the informed consent

di scussi on had occurred?" See Martin, 192 Ws. 2d at 182.

138 However, in this type of case the underlying rationale
for the objective test, as noted above, is not inplicated. The

traditional inforned consent case necessarily requires a fact
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finder to do nore than find facts; it requires the fact finder to
be prophetic. The fact finder is not only asked to determ ne
what actually did happen but is also asked to determ ne what
woul d have happened if the inforned consent discussion had
occurr ed. The fact finder is asked to construct a puzzle wth
pi eces mssing and, where mssing, to create them so that the
puzzle is conplete.

139 Yet, in this case, the fact finder is asked only to
determ ne what did occur and to put the existing pieces of the
puzzle together. Janice does not contend that she did not have
adequate information about her delivery options so that, if she
had nore information, she would have chosen the cesarean
del i very. Her claimis based on Figge's failure to conduct an
i nformed consent di scussion which deprived her of the opportunity
for her choice of treatnent after she clearly expressed her
wi t hdrawal of consent for the VBAC

40 In this type of infornmed consent case where the issue
is not whether she was given the pertinent information so that
her choice was inforned, but rather whether she was given an
opportunity to nmake a choice after having all of the pertinent
information, the cause question is transforned into, "What did
the patient hinself or herself want?" In these cases, the
objective test is not needed and may |ead to absurd results. It
is not needed because the danger it alleviates—+elying on an
injured plaintiff's testinony to determne what would have
occurred—does not exist because the fact finder is not asked to

determ ne what would have occurred but only what did occur. I t
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can lead to absurd results when the known and concrete choice of
the actual person may well be ignored if it does not conport to
what the hypothetical reasonabl e person would have chosen.

41 Having determ ned above that Janice did w thdraw her
consent and that her wthdrawal triggered Figge's duty to have
anot her inforned consent discussion, by applying the subjective
test we further conclude that had Janice been given the
opportunity for a choice in treatnent she would have chosen the
cesarean delivery. Qur conclusion is based not on specul ation
but on the record and factual findings of the circuit court.
There can be no serious disagreenent that Janice stated that she
wanted the cesarean delivery. Figge's testinony indicates that
he knew Janice wanted the cesarean delivery. Further, the
circuit court found that she already had all of the necessary
information and that "if the choice had been put to her squarely
she would have opted for a [cesarean] section.” Applying the
objective test to a case such as this would result in the
evi sceration of Janice's actually expressed and understood choice
of treatnent in favor of what the hypothetical reasonable person
woul d have chosen. Wen we actually know what was chosen based
on the disclosure of all of the pertinent information, we need
not engage in the hypothetical exercise of what the reasonable
person woul d have chosen

42 In summary, we determne that Janice wthdrew her
consent to a vaginal delivery. Because alternative viable nodes
of nedical treatnment existed at that tinme, her wthdrawal

constituted a substantial change in circunstances obligating
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Fi gge under Ws. Stat. 8§ 448.30 to conduct a new i nfornmed consent
di scussion and affording Janice the opportunity for a choice of
treatment. Figge's failure to conduct such a discussion deprived
Janice of the opportunity to proceed with her actual and clearly
expressed <choice, a cesarean delivery. In applying the
subj ective test to causation, we conclude that the plaintiffs'
damages flowed from Figge's failure to conduct the inforned
consent discussion. Accordingly, we affirmthe court of appeals.

By the Court.—JFhe decision of the court of appeals is
affirmed and the cause remanded to the circuit court to determ ne

damages.
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